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Attribution principles of criminal compensations provide the most fundamental 
basis and criterion to determine against the value of law whether the state should 
assume compensation liabilities for injuries caused by criminal judicial torts and have 
great significance for fixation of composition of criminal compensation liabilities and 
exemption conditions, burden of proof and the scope of compensation liabilities. A 
specific attribution principle could only exist in specific social circumstances for it 
varies with the development of the society. Fixation of attribution principles of 
criminal compensation not only reflects the legislative policy and value orientation of 
the state criminal compensation law, but is also  influenced by various factors such 
as domestic legal tradition, the condition of the people and national strength. 
Therefore, the main countries and areas in the world have chosen different attribution 
principles of criminal compensations, such as attribution principles of breach of law, 
non-negligence and non-negligence together with breach of law.The academic and 
practical fields haven’t achieved a common understanding of the attribution principles 
of criminal compensations in our country due to the fact that the political, social and 
economic environments of China are still being continuously improved, the criminal 
compensation system was developed relatively late and the execution experience is 
relatively few. 
After an examination of the attribution principles of criminal compensations of 
the main countries in the world, an analysis of the legislative background of the State 
Compensation Law (including the criminal compensation system) and a comparative 
study of the State Compensation Law and the then Criminal Law and Criminal 
Litigation Law, basing on the current social and economic situation, the author argues 
that the attribution principle of criminal compensations established by the State 
Compensation Law is the attribution principle of breach of law , no matter 
considering its legislative background or relevant regulations, its general provisions or 
the specific regulations on criminal compensation, its legislative technique or 
legislative intent. After the modification of the Criminal Law and the Criminal 















execution of criminal compensation, the author argues that in dubio pro reo doesn’t 
indicate compensation for all doubtful cases; rather, the attribution principle of breach 
of law should be adhered to in order to determine whether the state should assume 
compensation liabilities.  
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前  言 
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实的法律保障。我国《宪法》第 33 条规定：“国家尊重和保障人权。”第 41 条
规定：“由于国家机关和国家工作人员侵犯公民权利而受到损失的人，有依照法













根据 高人民检察院(以下简称高检)2004 年 12 月 31 日召开的纪念《国家
赔偿法》实施十周年座谈会上公布的信息，自 1995 年 1 月 1 日《国家赔偿法》
施行以来，截至 2004 年 11 月，全国各级检察机关共立案办理刑事赔偿案件 7823






























































了刑事赔偿执法工作的难度。如：2003 年 1 月 28 日，高法在《关于黄友谊申请
石台县人民检察院错误逮捕赔偿一案的批复》中指出：“根据刑事诉讼法的规定，
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